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retained for three years from the date 
of transfer and must show the date of 
each transfer, the quantity of depleted 
uranium in each product or device 
transferred, and compliance with the 
report requirements of this section. 

(f) Licensees required to submit 
emergency plans by § 40.31(i) shall fol-
low the emergency plan approved by 
the Commission. The licensee may 
change the plan without Commission 
approval if the changes do not decrease 
the effectiveness of the plan. The li-
censee shall furnish the change to the 
Director of the Office of Nuclear Mate-
rial Safety and Safeguards, by an ap-
propriate method listed in § 40.5, and to 
affected offsite response organizations, 
within six months after the change is 
made. Proposed changes that decrease 
the effectiveness of the approved emer-
gency plan may not be implemented 
without application to and prior ap-
proval by the Commission. 

[41 FR 53332, Dec. 6, 1976, as amended at 43 
FR 6924, Feb. 17, 1978; 52 FR 31611, Aug. 21, 
1987; 53 FR 19248, May 27, 1988; 54 FR 14062, 
Apr. 7, 1989; 68 FR 58807, Oct. 10, 2003] 

§ 40.36 Financial assurance and rec-
ordkeeping for decommissioning. 

Except for licenses authorizing the 
receipt, possession, and use of source 
material for uranium or thorium mill-
ing, or byproduct material at sites for-
merly associated with such milling, for 
which financial assurance require-
ments are set forth in appendix A of 
this part, criteria for providing finan-
cial assurance for decommissioning are 
as follows: 

(a) Each applicant for a specific li-
cense authorizing the possession and 
use of more than 100 mCi of source ma-
terial in a readily dispersible form 
shall submit a decommissioning fund-
ing plan as described in paragraph (d) 
of this section. 

(b) Each applicant for a specific li-
cense authorizing possession and use of 
quantities of source material greater 
than 10 mCi but less than or equal to 
100 mCi in a readily dispersible form 
shall either— 

(1) Submit a decommissioning fund-
ing plan as described in paragraph (d) 
of this section; or 

(2) Submit a certification that finan-
cial assurance for decommissioning has 

been provided in the amount of $225,000 
by June 2, 2005 using one of the meth-
ods described in paragraph (e) of this 
section. For an applicant, this certifi-
cation may state that the appropriate 
assurance will be obtained after the ap-
plication has been approved and the li-
cense issued but before the receipt of 
licensed material. If the applicant de-
fers execution of the financial instru-
ment until after the license has been 
issued, a signed original of the finan-
cial instrument obtained to satisfy the 
requirements of paragraph (e) of this 
section must be submitted to NRC 
prior to receipt of licensed material. If 
the applicant does not defer execution 
of the financial instrument, the appli-
cant shall submit to NRC, as part of 
the certification, a signed original of 
the financial instrument obtained to 
satisfy the requirements of paragraph 
(e) of this section. 

(c)(1) Each holder of a specific license 
issued on or after July 27, 1990, which is 
covered by paragraph (a) or (b) of this 
section, shall provide financial assur-
ance for decommissioning in accord-
ance with the criteria set forth in this 
section. 

(2) Each holder of a specific license 
issued before July 27, 1990, and of a 
type described in paragraph (a) of this 
section shall submit a decommis-
sioning funding plan as described in 
paragraph (d) of this section or a cer-
tification of financial assurance for de-
commissioning in an amount at least 
equal to $1,125,000 in accordance with 
the criteria set forth in this section. If 
the licensee submits the certification 
of financial assurance rather than a de-
commissioning funding plan, the li-
censee shall include a decommissioning 
funding plan in any application for li-
cense renewal. Licensees required to 
submit the $1,125,000 amount must do 
so by December 2, 2004. 

(3) Each holder of a specific license 
issued before July 27, 1990, and of a 
type described in paragraph (b) of this 
section shall submit, on or before July 
27, 1990, a decommissioning funding 
plan, as described in paragraph (d) of 
this section, or a certification of finan-
cial assurance for decommissioning in 
accordance with the criteria set forth 
in this section. 
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(4) Any licensee who has submitted 
an application before July 27, 1990, for 
renewal of license in accordance with 
§ 40.43 shall provide financial assurance 
for decommissioning in accordance 
with paragraphs (a) and (b) of this sec-
tion. This assurance must be submitted 
when this rule becomes effective No-
vember 24, 1995. 

(d) Each decommissioning funding 
plan must contain a cost estimate for 
decommissioning and a description of 
the method of assuring funds for de-
commissioning from paragraph (e) of 
this section, including means for ad-
justing cost estimates and associated 
funding levels periodically over the life 
of the facility. Cost estimates must be 
adjusted at intervals not to exceed 3 
years. The decommissioning funding 
plan must also contain a certification 
by the licensee that financial assur-
ance for decommissioning has been 
provided in the amount of the cost esti-
mate for decommissioning and a signed 
original of the financial instrument ob-
tained to satisfy the requirements of 
paragraph (e) of this section. 

(e) Financial assurance for decom-
missioning must be provided by one or 
more of the following methods: 

(1) Prepayment. Prepayment is the de-
posit prior to the start of operation 
into an account segregated from li-
censee assets and outside the licensee’s 
administrative control of cash or liquid 
assets such that the amount of funds 
would be sufficient to pay decommis-
sioning costs. Prepayment may be in 
the form of a trust, escrow account, 
government fund, certificate of de-
posit, or deposit of government securi-
ties. 

(2) A surety method, insurance, or other 
guarantee method. These methods guar-
antee that decommissioning costs will 
be paid. A surety method may be in the 
form of a surety bond, letter of credit, 
or line of credit. A parent company 
guarantee of funds for decommis-
sioning costs based on a financial test 
may be used if the guarantee and test 
are as contained in appendix A to part 
30. A parent company guarantee may 
not be used in combination with other 
financial methods to satisfy the re-
quirements of this section. For com-
mercial corporations that issue bonds, 
a guarantee of funds by the applicant 

or licensee for decommissioning costs 
based on a financial test may be used if 
the guarantee and test are as contained 
in appendix C to part 30. For commer-
cial companies that do not issue bonds, 
a guarantee of funds by the applicant 
or licensee for decommissioning costs 
may be used if the guarantee and test 
are as contained in appendix D to part 
30. For nonprofit entities, such as col-
leges, universities, and nonprofit hos-
pitals, a guarantee of funds by the ap-
plicant or licensee may be used if the 
guarantee and test are as contained in 
appendix E to part 30. A guarantee by 
the applicant or licensee may not be 
used in combination with any other fi-
nancial methods used to satisfy the re-
quirements of this section or in any 
situation where the applicant or li-
censee has a parent company holding 
majority control of the voting stock of 
the company. Any surety method or in-
surance used to provide financial assur-
ance for decommissioning must con-
tain the following conditions: 

(i) The surety method or insurance 
must be open-ended or, if written for a 
specified term, such as five years, must 
be renewed automatically unless 90 
days or more prior to the renewal date, 
the issuer notifies the Commission, the 
beneficiary, and the licensee of its in-
tention not to renew. The surety meth-
od or insurance must also provide that 
the full face amount be paid to the ben-
eficiary automatically prior to the ex-
piration without proof of forfeiture if 
the licensee fails to provide a replace-
ment acceptable to the Commission 
within 30 days after receipt of notifica-
tion of cancellation. 

(ii) The surety method or insurance 
must be payable to a trust established 
for decommissioning costs. The trustee 
and trust must be acceptable to the 
Commission. An acceptable trustee in-
cludes an appropriate State or Federal 
government agency or an entity which 
has the authority to act as a trustee 
and whose trust operations are regu-
lated and examined by a Federal or 
State agency. 

(iii) The surety method or insurance 
must remain in effect until the Com-
mission has terminated the license. 

(3) An external sinking fund in which 
deposits are made at least annually, 
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coupled with a surety method or insur-
ance, the value of which may decrease 
by the amount being accumulated in 
the sinking fund. An external sinking 
fund is a fund established and main-
tained by setting aside funds periodi-
cally in an account segregated from li-
censee assets and outside the licensee’s 
administrative control in which the 
total amount of funds would be suffi-
cient to pay decommissioning costs at 
the time termination of operation is 
expected. An external sinking fund 
may be in the form of a trust, escrow 
account, government fund, certificate 
of deposit, or deposit of government se-
curities. The surety or insurance provi-
sion must be as stated in paragraph 
(e)(2) of this section. 

(4) In the case of Federal, State, or 
local government licensees, a state-
ment of intent containing a cost esti-
mate for decommissioning or an 
amount based on paragraph (b) of this 
section, and indicating that funds for 
decommissioning will be obtained when 
necessary. 

(5) When a government entity is as-
suming custody and ownership of a 
site, an arrangement that is deemed 
acceptable by such government entity. 

(f) Each person licensed under this 
part shall keep records of information 
important to the decommissioning of a 
facility in an identified location until 
the site is released for unrestricted use. 
Before licensed activities are trans-
ferred or assigned in accordance with 
§ 40.41(b) licensees shall transfer all 
records described in this paragraph to 
the new licensee. In this case, the new 
licensee will be responsible for main-
taining these records until the license 
is terminated. If records important to 
the decommissioning of a facility are 
kept for other purposes, reference to 
these records and their locations may 
be used. Information the Commission 
considers important to decommis-
sioning consists of— 

(1) Records of spills or other unusual 
occurrences involving the spread of 
contamination in and around the facil-
ity, equipment, or site. These records 
may be limited to instances when con-
tamination remains after any cleanup 
procedures or when there is reasonable 
likelihood that contaminants may 
have spread to inaccessible areas as in 

the case of possible seepage into porous 
materials such as concrete. These 
records must include any known infor-
mation on identification of involved 
nuclides, quantities, forms, and con-
centrations. 

(2) As-built drawings and modifica-
tions of structures and equipment in 
restricted areas where radioactive ma-
terials are used and/or stored, and of 
locations of possible inaccessible con-
tamination such as buried pipes which 
may be subject to contamination. If re-
quired drawings are referenced, each 
relevant document need not be indexed 
individually. If drawings are not avail-
able, the licensee shall substitute ap-
propriate records of available informa-
tion concerning these areas and loca-
tions. 

(3) Except for areas containing de-
pleted uranium used only for shielding 
or as penetrators in unused munitions, 
a list contained in a single document 
and updated every 2 years, of the fol-
lowing: 

(i) All areas designated and formerly 
designated as restricted areas as de-
fined under 10 CFR 20.1003; 

(ii) All areas outside of restricted 
areas that require documentation 
under § 40.36(f)(1); 

(iii) All areas outside of restricted 
areas where current and previous 
wastes have been buried as documented 
under 10 CFR 20.2108; and 

(iv) All areas outside of restricted 
areas that contain material such that, 
if the license expired, the licensee 
would be required to either decontami-
nate the area to meet the criteria for 
decommissioning in 10 CFR part 20, 
subpart E, or apply for approval for dis-
posal under 10 CFR 20.2002. 

(4) Records of the cost estimate per-
formed for the decommissioning fund-
ing plan or of the amount certified for 
decommissioning, and records of the 
funding method used for assuring funds 
if either a funding plan or certification 
is used. 

[53 FR 24047, June 27, 1988, as amended at 58 
FR 39633, July 26, 1993; 58 FR 67661, Dec. 22, 
1993; 58 FR 68731, Dec. 29, 1993; 59 FR 1618, 
Jan. 12, 1994; 60 FR 38238, July 26, 1995; 61 FR 
24674, May 16, 1996; 62 FR 39090, July 21, 1997; 
63 FR 29543, June 1, 1998; 68 FR 57336, Oct. 3, 
2003] 
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